SCOT WLLIAVG, ET AL

| BLA 95-50, 95-68, 95-69, and 95-70 Deci ded Novenber 17, 1997

Appeal s froma Deci sion Record/ FH nding of No Sgnificant Inpact issued
by the Rchfield Dstrict Manager, Bureau of Land Managenent, U ah,
approving an Aninal Damage Gontrol P an for the Rchfield Dstrict. EA
J- 050- 094- 024.

Afirned.

1.

Aninal Danage Gontrol --Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

It is proper for BLMto decide to proceed wth a
Federal |y admni stered plan for controlling the
depredation of |ivestock grazing on the public | ands,
by both nonlethal and | ethal neans, when it has taken a
hard look at all of the environnental inpacts of such
action and appropriate alternatives thereto, including
all relevant natters of environnental concern, and nade
a convincing case that no significant inpact wll

result therefrom

Aninal Danage Gontrol --Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

The BLM's inpl enentation of a Federal |y adm ni stered
ani nal damage control plan for controlling the
depredation of |ivestock grazing on the public |ands,
which is based on statutory authority and a product of
state and Federal cooperation and whi ch enphasi zes
nonl ethal neans of aninal control and admnistratively
restricts the application of lethal neans, wll be

af firmed when appel l ants critique facets of the plan
but fail to showthat the planis in violation of any
law or regulation or is not based on sound resource
nmanagenent and public interest considerations.
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APPEARANCES  Scott Wi lians, pro se; Van Burgess, Deputy Conm ssioner,

Uah Departnent of Agriculture, for the Sate of Wah; Paul Frischknecht,
agent for the Manti LaSal National Vdol growers Association and the Uah

Vol growers Association;, and Gary Hal l ows, for Security Ranches.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Scott Wllians, the Sate of Wah Departnent of Agriculture, Paul R
Frischknecht, as agent for the Manti LaSal National V@ol growers Associ ation
and the Wah Wol growers Associ ation, and Security Ranches have each
appeal ed a Septenber 19, 1994, Decision Record and FH nding of No
Sgnificant Inpact (DRRFONS) issued by the Rchfield Dstrict Mnager,
Bureau of Land Managenent (BLM, Wah, approving an Aninal Damage Gontrol
(ADD HMan for the Rchfield Dstrict. V¢ have consolidated these appeal s
because they arise fromthe sane BLMacti on.

The ADC A an, issued under the authority of the Aninal Damage Gontrol
Act of 1931 (ADCA), 7 US C 88 426-426b (1994), was proposed by the Aninal
and Pant Health Inspection Service (APH S of the Departnent of
Agriculture, to respond to the needs of |ivestock operators using public
| ands to resol ve predation probl ens by coyotes and occasional |y by nountai n
lions and bears. 1/ Aninal danage control work inthe Sate of Wahis
conducted by APH S under an August 23, 1988, Menorandum of Uhder st andi ng
(M) between APHS and BLM As stated in the ADCHan, BLMs role is to
determne if the programpl anned by APH S woul d pl ace predators or ot her
aninals in jeopardy and, as necessary, to devel op mtigati ng neasures to
reduce the inpacts to public |and resources. 2/ (ADCHan at 2.)

The ADC A an, which is a conbi nation of the proposed action in
Envi ronnental Assessnent (EA) J-050-094-024 and t he Ecosyst em Nonl et hal
Enphasis Alternative addressed in the sane assessnent, is a 5-year plan and
calls for the use of nonlethal aninal husbandry and frighteni ng devices to

1/ The Secretary of Agriculture, acting through APHS ADC is authorized
and directed by 8 1 of ADCA 7 US C § 426 (1994), to conduct canpai gns
for the destruction or control of wld aninmals injurious to agriculture and
livestock on national forests and other areas of the public domain. See
Southern Uah Wl derness Alliance v. Thonpson, 811 F. Supp. 635, 638 (D
Uah 1993). The ADC functions on public lands were transferred to APHS
ADC fromthe US Fsh and Widlife Service, US Departnent of the
Interior, on Dec. 19, 1985. See 51 Fed. Reg. 6290 (Feb. 21, 1986).

2/ In general, under the policy directives of 88 102(a)(7) and (8) of the
Federal Land Policy and Managenent Act of 1976, 43 US C § 1701(a)(7) and
(8) (1994), BLMis to nanage the public lands for multiple use and in a
nanner so as to protect the quality of the resources.
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ward off predators. The ADC Pl an also permts lethal control nethods. It
al so provides for "preventative control," i.e., the renoval of predators
fromthe public lands prior to the arrival of livestock. The approval and
i npl enent ati on of preventative control hinges on the presence of a nunier
of criteria, including the finding that coyotes are feedi ng on sheep and
that unacceptabl e |ivestock | osses are occurring despite other forns of
predator control. (ADCPHan at 6.)

Together wth his appeal, Appellant Wllians filed a petition for stay
of the DRRFONS in which he presented his objections to the ADC H an.
WIlians contended that |ethal control was i nhunane and sensel ess, woul d
exacerbate the predator problem was inconsistent wth the EA and was the
antithesis of the central thene of BLMs ADC P an: nonl ethal control.

In a Novenber 22, 1994, O der, the Board denied WIlians' petition for
stay, stating that while WIlians' argunents had a superficial appeal and
mght have had sone nerit if the preventative control programwere
unrestricted, as assumed by WIlians' argunents, "our prelimnary review of
the record reveal s that BLMhas inposed very strict limtations on the
preventative control program”™ (Qder at 2.) V¢ al so noted that nonl et hal
control and docunented predation were prerequisites to authorization of
preventative control. Further reviewconfirns the validity of our
prelimnary review

In his Notice of Appeal, WIlians alleges generally that the DR FONS
is inconsistent wth the National Environnental Policy Act of 1969 (NEPA),
as anended, 42 US C § 4321 (1994).

[1] Having reviewed the EA and the ADC Plan, we find that BLM has
taken the requisite "hard | ook" at the inpacts to donestic |ivestock and
predators of undertaking a multiyear ADC P an, enpl oying both | ethal and
nonl ethal control, inthe Rchfield Dstrict, and alternatives thereto, and
properly found that there will be no significant inpact requiring
preparation of an environnental inpact statenent. WIIlians has presented
opinions to the contrary but has nade no show ng of error in the ADC FH an
or EA (ontrary opinions are not sufficient to overcone the reasoned
anal ysis of BLMs experts in matters wthin the realmof their expertise.
See Southern Uah Wl derness Alliance v. Thonpson, 811 F. Supp. at 643;
King's Meadow Ranches, 126 1BLA 339, 342 (1993). W¢ concl ude that BLM has
acted in confornmance wth NEPA  See Hunane Society of the Lhited Sates v.
Hodel , 840 F.2d 45, 62 (D C dr. 1988); Oegon Natural Resources Gouncil,
116 I BLA 355, 360 (1990); Southern Wah WIderness Alliance, 114 |BLA 326,
332 (1990).

The renai ning Appel | ants have filed objections to the DR FONS
contending that the ADC Pl an provides for too little preventive control for
cattle allotnents, specifically those wthin the Henry Muntai n
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Eco-Region. 3/ They assert that preventive control is nandatory where it
is requested by cal f producers who have paid a designated Wah Sate tax.
They assert that the ADC Pl an requirenent that sheep producers in the Vést
Desert Eco-Region of the Rchfield Dstrict utilize five nonlethal control
neasures before resorting to | ethal neasures may be contrary to the
Administrative Procedure Act and is in conflict wth Wah Sate statutes
and policies. They contend further that the restrictions BLMhas pl aced on
the use of the M44 sodi umcyani de devi ce are unnecessary, burdensone, and
wthout basis. The UWah Departnent of Agriculture argues that the M44
devices are "very inportant options" for Sate agriculture officers who
utilize themin accordance wth Environnental Protection Agency (EPA

rules, and that there should be no further need for BLMofficials to

noni tor use of the devices. (Notice of Appeal at 2.) Hnally, Appellants
argue that the nonitoring requirenents in the DRFONS restrict legitinate
ADC activities rather than protect the coyote popul ation. The Sate argues
that by Sate law it, not BLM has the responsibility for rmanagi ng coyotes
and that this responsibility shoul d be recogni zed in the DR FONS .

[2] Responding to Appellants' argunents that the ADC F an provi des
too little preventive control and conflicts wth Wah Sate | aw and
policies, we note again that the authority for the predator control project
is derived fromthe ADCA 7 US C 88 426-426b (1994). As an additional
authority, the EAcites the "Agricultural and WIdlife Danmage Prevention
Act, (Qhapter 23 of Title 4, Wah Gode Annotated 1953)," and i ndi cates that
Uah Sate | aw ot herw se provides for the control of "Noxious Rodents or
Predatory Aninals.” (EAat 5 10.) Both the EA and ADC P an indicate that
the project is the product of cooperative work not only between Federal
agenci es, but al so between those agencies and the Sate. The EA states on
page 5 that a "state level MOJ was signed by the BLMand APH S on August
23, 1988," and that it was also signed by the "Wah Ovision of Widlife
Resources (UDMR) and the US Forest Service (USFS)." Mreover, the EA notes
that several regional offices of the UDMR were consulted in conpiling the
EA (EAat 46.) It appears, therefore, that Lah Sate officials
col laborated wth Federal officials in devel oping the ADC FHan. Appel |l ants
have not specifically cited any Sate lawor policies that are contrary to
the ADC A an.

The ADC H an "encourages permttees to conduct a progressive
nanagenent programwhi ch woul d use a mxture of |ocal popul ation
nanagenent, ani nal husbandry and behavi or nodification to avoid |ivestock
losses to predators.” (ADCHan at 4.) The EA states that "[t]hose
operators that

3/ Wder the ADCHan, the Rchfield Dstrict is divided into three
regions: the Wst Desert Eco-Region, the Mbuntain Vall ey Eco-Region, and
the Henry Mbuntai n Eco- Regi on.
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are nost successful use an integrated approach, conbining good husbandry
practices wth guard dogs, good herders, nechanical scare devices, and
shoot i ng when necessary.” (EA at 20.) The ADC Han places on the
livestock operators the responsibility to diligently enpl oy nonl et hal

net hods of predator control, either singly or in conbination. Wile the
ADC P an requires nonl ethal forns of control of all sheep operators in the
West Desert Eco-Region as a prerequisite to lethal control, "shoul d | ethal
control be requested the first year, APH S woul d respond as needed.” (ADC
Pan at 4.) Lethal control is neither mandatory on "any cattle allotnents
nor wthin the entire Muntain Valley or Henry Muntains Eco-Region.” Id.
4/

The ADC Plan is not a device by which BLMseeks to "nonitor” the
coyote popul ation of Wah, as Appel |l ants have suggested. "Mnitoring" the
effects of predator control on target species is a responsibility of APHS

(ADCHRan at 14.) As we have already noted, the purpose of the ADC F an
and BLMs role are clearly delineated. The purpose of the ADCHPanis to
resol ve predation problens on public | ands admnistered by BLM Wil e the
ADC P an provides various alternatives for acconplishing this goal, it also
provides that "APH S does not report to BLMfor each individual predator
control action taken throughout the year." (ADCPHan at 2.) The ADC A an
recogni zes that "[p]redator control * * * is an option afforded to the DR
by Sate | awindependent of this plan." (ADCHan at 2-3.)

The EA at Appendix 6, lists the conditions of use of the M44 sodi um
cyani de capsul es, as prescribed by applicabl e Federal, Sate and | ocal
laws. These conditions provide in part as foll ows:

5. The M44 device shall only be used to take wld canids
suspected of preying on livestock, poultry, or federally
desi gnat ed threatened or endangered speci es.

6. The M44 device shall not be used solely to take ani mal s
for the value of their fur.

7. The M44 device shall only be used on or wthin 7 mles
of a ranch unit or allotnent where | osses due to predati on by
wld canids are occurring or where | osses can be reasonabl y
expected to occur based upon recurrent prior experience of
predation on the ranch unit or allotnent. Full docunentation of
| i vest ock depredation, including evidence that such | osses were
caused by wld canids, wll be required before application of the
M44 is undertaken.

4/ The EA states that under "Aternative Ohe" lethal control wthin the
Henry Mountai n Eco- Regi on woul d be al l owed "only on a case by case basis, "
after nonl ethal nethods applicable to cattle operations had been tri ed.
(EA at 25.)
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8. The M44 device shall not be used: (1) In areas wthin
National forests or other Federal |ands set aside for
recreati onal use, (2) areas where exposure to the public and
famly and pets is probable, (3) in prairie dog tows, or, (4)
except for the protection of federally designated threatened or
endangered species, in National and Sate Parks; National or
Sate Mnunents; federally designated w | derness areas; and
wldife refuge areas.

The ADC Flan requires that M44 use be restricted to pl anned control
areas and conply with EPA use restrictions. It also requires APHS
officers to notify BLMs area nanager of the |location, date of
installation, and date of renoval of the devices and to keep naps depi cting
the current status and |ocation of all active devices. (ADCHan at 12.)

In answer to Appel lants' argunents, we point out that the thrust of
the ADCHan is to control predation by nonl ethal neans insofar as such
neans suffice to achieve the desired objective. Afair reading of the ADC
P an indicates that the circunscriptions attached to | ethal forns of
control are based on entirely reasonabl e consi derations, not the | east of
which is the recognition of predators as a resource. The M44 is a
chenical devi ce whose application is governed by BPA rul es, and whose
indiscrimnate or irresponsible use could result in grievous conseqguences
to nenbers of the public, their pets, and other wildlife using the public
lands. The fact that Wah Sate enpl oyees nmay be specialists in applying
this device does not deprive the BLMof jurisdiction to nonitor its use on
the public lands. The interests served by the admnistrative checks on the
use of this nethod of control outwei gh those that woul d be served by its
unrestricted use.

V¢ concl ude that Appel | ants have denonstrated no conflicts between
Federal and Sate authority in the ADC PHan. Nor have they shown how t he
ADC P an or the EAis contrary to Federal lawor regulation, or that it in
any way exceeds BLMs authority. Further, our review of the ADC H an and
EA does not bear out the argunents that the suggested net hodol ogi es for
predator control restrict or foreclose predator nanagenent options to which
livestock operators are entitled by sone other authority. Appellants have
presented critiques of the ADC P an and di fferences of opinion. However,
nere differences of opinion will not suffice to establish that BLMs EA
anal ysi s was i nadequate, or that the ADC Plan was in any way flawed, or
represents an action beyond BLMs authority. See Fiends of the Bow 139
| BLA 141, 147 (1997); Southern Wah Wl derness Aliance, 114 IBLA 326, 332
(1990).
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Therefore, pursuant to the authority del egated to the Board of |and

Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the DRFONH is
affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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